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Re: Comments on Proposed Revisions to Rules of Practice and Procedure

Dear John:

I am submitting the following comments on the proposed revisions to the
Board’s Rules of practice and Procedure published in the Pennsylvania Bulletin on
December 19, 2015.

The Board has proposed revisions to the section on representation. Normally
I support the requirement that a corporation be represented by counsel. However, if
the corporation is a close corporation or a limited liability corporation with limited
assets, I would support providing the Board with discretion on a case-by-case basis to
allow a corporation to appear pro Se.

With respect to removing the requirement that individuals acting in concert be
required to have counsel, I support deletion of the present section 1021.21(c). In
some instances the Board may require individuals acting in concert to be represented.
What will be the criteria to make such a determination so that fair notice is provided
to those individuals acting in concert? The proposed revision to section 1021.21 is
reprinted for ease of reference.

§ 1021.2L Representation.

(a) Parties, except individuals appearing on their own behalf, shall be
represented by an attorney in good standing at all stages of the
proceedings subsequent to the filing of the notice of appeal or complaint.



(b) Corporations shall be represented by an attorney of record admitted to
practice before the Supreme Court of Pennsylvania. Corporations may also
be represented by an attorney in good standing and admitted to practice
before the highest court of another state on a motion pro hac vice filed by
the Pennsylvania attorney of record.

j(c) Groups of individuals acting in concert, whether formally or
informally, shall be represented by an attorney admitted to practice
law before the Supreme Court of Pennsylvania or by an attorney in
good standing admitted to practice before the highest court of another
state who has made a motion to appear specially in the case and
agrees therein to abide by the Rules of the Board and the Rules of
Professional Conduct.

(d)j (c) Individuals may appear in person on their own behalf; however,
they are encouraged to appear through counsel and may be required to
appear through counsel [under subsection (c)j if the Board determines
[they are acting in concert with or as a representative of a group of
individualsi that they are not merely appearing on their own behalf.

j(e)j (d) Subsections (a)—j(d)1 (c) supersede 1 Pa. Code § 3 1.21—
31 .23 (relating to appearance in person; appearance by attorney; and other
representation prohibited at hearings).

The following comment pertains to what document is attached to a notice of
appeal. In a third-party appeal, if the document upon which the Department or
conservation district or conservation commission approved is unavailable, is it
sufficient to provide a link to the Pennsylvania Bulletin notice (assuming notice was
published in the Bulletin)? The proposed revision authorizes attaching the first page
of a permit instead of the entire document. I assume the first page of a plan (i.e.
nutrient management plan) or other document subject to the Board’s jurisdiction is
covered by this proposal, not just the first page of a permit.

§ 102151. Commencement, form and content.
* * * * *

(c) The notice of appeal must set forth the name, mailing address, e-mail
address and telephone number of the appellant. [If the appellant is
represented by an attorney, the notice of appeal shall be signed by at
least one attorney of record in the attorney’s individual name.j The
notice of appeal shall be signed by at least one attorney of record in
the attorney’s individual name or, if a party is not represented by an
attorney, shall be signed by the party.

(d) If the appellant has received written notification of an action of the
Department, [a copy of the action must be attached to the notice of



appeall the appellant shall attach a copy of that notification and any
documents received with the notification to the notice of appeal. If the
documents include a permit, the appellant only needs to attach the
first page of the permit.

Recently, the Board revised its rules on motion practice for those instances where
the Department files a response to a motion serves to extend the time when the
opposing party files its response and brief. If there is a situation where a party
seeks amendment of an interlocutory and another party in support files a response
within 10 days but asserts additional grounds or issues for appeal, would the
opposing party have additional time to respond to the motion?

§ 102 1.153. Amendment of interlocutory orders.

(a) Requests to amend an interlocutory order to certify one or more issues
for appeal in accordance with 42 Pa.C.S. § 702(b) (relating to
interlocutory orders) shall be filed within 10 days of service of the order
and shall take the form of a motion under § 1021.91 (relating to general).

(b) Motions filed under subsection (a) must be accompanied by a
memorandum of law setting forth the reasons why the order involves a
controlling question of law as to which there is a substantial ground for
difference of opinion and that an immediate appeal from the order may
materially advance the ultimate termination of the matter.

(c) Responses to motions filed under this section shall be filed within 10
days of service of the motion and shall be consistent with § 1021.91.

(d) Unless the Board acts on the motion within 30 days of it being filed,
the motion shall be deemed denied.

(e) The filing of a motion under this section or the amendment of an
interlocutory order containing the requested finding will not stay a
proceeding unless otherwise ordered by the Board or by Commonwealth
Court.

Sincerely,

/5/

William J. Cluck


